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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 
include every point of law covered by the original order 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


PROXIMATE CAUSE 


e A commanding officer of a vessel was con- 
victed among other things of the charge: 
“Through inattention suffering a vessel of the 
Navy to be hazarded.” The basis of the inat- 
tention was that after being notified at 0048 
that the Officer of the Deck had made a change 
in the ship’s course on the advice of the navi- 
gator, the accused failed to verify the ship’s 
position to determine whether the change of 
course taken would affect the safety of the 
ship. It was alleged further that the ship was 
hazarded in that she touched bottom at 0415 as 
a consequence of the inattention. 

In setting aside the conviction, it was noted 
that the offense charged is one based upon negli- 
gence, requiring proof that the casualty to the 
ship was the natural or probable consequence of 
the negligent act. 

The evidence showed that between 0048, 
when the accused was alleged to be inattentive, 
and 0415, when the ship touched bottom, the 
ship proceeded on the changed course without 
untoward incident, and that the navigational 
circumstances that occurred included the ob- 
servation of land (on the radar screen), two 
navigational lights, and disturbed water, and a 
fathometer sounding of five fathoms; none of 
which were reported to the accused. 

Because of these intervening facts, it was 
held that it could not be said that the hazarding 
of the ship at 0415 was proximately caused by 
the inattention of the accused at 0048, and 
whether the conduct of the accused subsequent 
to 0048 and prior to 0415 was actionable inat- 
tention need not be decided since it was not ma- 
terial to the offense as alleged. +# 
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COPYRIGHT INFRINGEMENTS 


By LCDR K. E. SHILLING, USN 


The privilege of reproducing and distrib- 
uting published material belongs exclusively 
tc the copyright proprietor. 

Substantial oppropriation of the labors of 
an original author constitutes a legal piracy 
and may result in either personal or govern- 
mental liability. 


_— 





ROBABLY MOST LEGAL OFFICERS in 

the Navy consider it extremely unlikely that 
they will ever be asked for advice in the field 
of copyright law or that naval personnel, in 
the course of their naval duties, are in any 
danger of infringing a copyright. That they 
are not necessarily correct in this opinion may 
be illustrated by the following case. 

In 1938 four employees of the United States, 
members of the engineering staff of the Bonne- 
ville Administration, found in the drafting room 
of the Administration several copies of parts 
of a copyrighted map showing the location of 
electric generating stations and transmission 
lines in the northwest states together with some 
technical data and an index or key. The engi- 
neers, believing that they could advantage- 
ously use additional copies of the map in their 
work, discussed with the copyright owner, one 
Towle, the possibility of purchasing copies from 
him. However, they did not make the pur- 
chase. Instead they made a negative print and 
12 photostatic copies of the map on a small scale, 
without the index and with some obliteration of 
the technical data. Towle found out about the 
reproductions and protested. The work of 
making copies was stopped immediately and the 
copies already made were never used. Towle, 
however, brought suit against engineers Ross, 
Carey, Lawrence, and DeMuth for an injunction 
against the infringement of his copyright, for 
damages (including $450 for 18 copies allegedly 
made, $50 for lost sales, and $1,000 damage 
to his business), and for attorney fees in the 
amount of $2,500. The Court in its opinion 
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[Towle v. Ross et al., (D. Ore., 1940) 32 F. Supp. 
135, 127] stated: 

“The making of certain reproductions in part 
of the copyrighted map belonging to the plain- 
tiff is admitted. This constituted infringement 
whether the defendants acted in good faith and 
by mistake or by design. ... There is no 
fair or noncompeting use of copyrighted mate- — 
rial unless by consent. No doubt can be en- 
tertained if one views the reproduction that an 
essential part of the copyrighted material was 
purloined. The absence of the key makes no 
difference. Nor does reduction in size so that 
some of the symbols could be used only with dif- 
ficulty. The fact that the plaintiff was nego- 
tiating with the defendants for a purchase of 
the map by the United States at about that time 
indicates that the action was not inadvertent. 

“The position of the defendants as employees 
of the United States cannot protect them from 
the award of damages. .. .” 

The defendants did not fare too badly, how- 
ever. They did not have to employ counsel; an 
Assistant United States Attorney and the As- 
sistant Counsel of the Bonneville Administra- 
tion appeared for them because, in performing 
the act complained of, they had acted on behalf 
of the United States. They did not have to pay 
costs and the fee of plaintiff’s attorney because 
the law provides that costs and attorneys’ fees 
shall not be allowed in actions for copyright in- 
fringement brought against the United States 
or any officer thereof [17 USC 116], and the 
court considered that the defendants were “offi- 
cers” within the spirit and intent of this law. 
Only the minimum statutory damages of $250 
were awarded because the infringing copies had 
never been used, the damage was slight, and the 
actual amount of the damage could not be as- 
certained. The Government’s right to use the 
copies which it had obtained legitimately was 
protected, and only further production of copies 
by the defendants or through their cooperation 
was enjoined. Nevertheless, in spite of the 
fact that the result of this suit was not very 
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serious for the defendants, it is believed that 
there is a lesson in it for all officers and em- 
ployees of the Government and their legal 
advisers. 

It is not too difficult to imagine that naval 
officers could fall into the same well-intentioned 
error that cost the Bonneville engineers $250. 
Suppose, for instance, that an officer comes 
across a copyrighted map, chart, diagram, car- 
toon, or magazine article that he thinks should 
be put into the hands of personnel of his com- 
mand either for use in their work or for their 
instruction. He might cause the item to be 
reproduced without giving a thought to the 
question of copyright infringement. Or sup- 
pose that a naval officer is charged with the 
duty of preparing a training course for naval 
personnel in a scientific or technical field and 
he finds that there is no single textbook adapted 
to his purpose. Probably he will decide to use 
articles from technical periodicals and selected 
chapters or paragraphs from several textbooks. 
Since the students cannot be expected to pur- 
chase all these magazines and books and the 
library cannot provide sufficient copies to enable 
all the students to study the same material be- 
tween one class period and the next, it will be 
natural for him to conclude that the only feasi- 
ble way of giving the students access to the 
material is to have his selections mimeographed. 
It may not occur to him that he is infringing 
the copyrights by: so doing, since he is not print- 
ing and publishing a competing work for gen- 
eral sale but is merely mimeographing the ma- 
terial and distributing it to a limited number 
of people in a restricted group. If he does have 
any misgivings, he is likely to think that he can 
protect himself by citing his sources and nam- 
ing the authors. In this he would be wrong. 

Mr. Herbert A. Howell, a former Assistant 
Register of Copyrights, says in his book “The 
Copyright Law” that “generally speaking, when 
the head of a department or bureau of the 
Government wishes to include copyright mate- 
rial in an official document, he should secure 
beforehand the consent of the copyright pro- 
prietor....” [Howell, H. A., The Copyright 
Law, copyright 1942 and 1948 by the Bureau 
of National Affairs, Inc., Washington, D. C., p. 
41.] The Towle case indicates that the same 
is true when a subordinate officer or employee 
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makes a copy of copyrighted material, not for 
publication in an official document, but for use 
in his work. This is an easy rule to apply in 
any case in which a government agency or em- 
ployee plans to make and distribute verbatim 
copies of the whole of a copyrighted book or 
article, but there are other copyrightable items 
and other ways of infringing copyrights that 
may not readily occur to the uninitiated. A 
brief glance at some of the provisions of the 
law relating to copyrights, with illustrations 
from cases in the field, is therefore in order. 

Title 17 of the United States Code, the Copy- 
right title, was enacted into positive law by the 
Act of July 30, 1947, c. 391, 61 Stat. 652. This 
Act did not change the substantive law, which 
remained much as had been provided in the 
Act of March 4, 1909, c. 320, 35 Stat. 1075, as 
amended. Many provisions in the 1909 Act 
were also reenactments of previous statutes, so 
that in some instances decisions rendered by the 
courts prior to 1909 are still applicable. 

The works for which copyright may be se- 
cured include “all the writings of an author” 
[17 USC 4]. Copyrightable works are classified 
for registration as “‘books, including composite 
and cyclopedic works, directories, gazeteers, and 
other compilations; periodicals, including news- 
papers; lectures, sermons, addresses (prepared 
for oral delivery) ; dramatics ; musical composi- 
tions; maps; works of art; models or designs 
for works of art; reproductions of a work of 
art; drawings or plastic works of a scientific or 
technical character; photographs; prints and 
pictorial illustrations including prints or labels 
used for articles of merchandise ; motion-picture 
photoplays; motion pictures other than photo- 
plays”. [17 USC 5]. A “book,” incidentally, is 
not necessarily a bound volume; within the 
meaning of the copyright law a single page, if 
complete in itself, may constitute a book, even 
if the composition is written or typewritten 
rather than printed. 

A valid copyright secures to its owner for 28 
years and, if renewed, for an additional 28-year 
period various exclusive rights depending upon 
the nature of the item [17 USC 24]. Among 
the rights protected are the exclusive right to 
print, reprint, publish, copy, and vend the copy- 
righted work; to translate it into other lan- 
guages or make any other versions of it; to per- 
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form it publicly if it is a dramatic work; and to 
perform it publicly for profit if it is a musical 
composition [17 USC 1]. Every “copyright- 
able component” part of a work is protected 
[17 USC 7]. 

Works are in the public domain if an author- 
ized general publication has been made of them 
wi-hout the obtaining of a valid copyright or 
if the copyright has expired. Publications of 
the United States are also in the public domain. 
H wever, the law provides that the incorpora- 
tin of copyrighted material in a Government 
p-blication does not abridge or annul the copy- 
rixht; that is, the copyrighted material does 
nt fall into the public domain by reason of its 
u-é by the Government [17 USC 8]. Caution 
s! ould therefore be used even where Govern- 
nent publications are concerned, since the per- 
mission given by the copyright owner for use 
o: his material in one Government publication 
would not cover its use by other government 
agencies or employees in different official or un- 
o‘ficial publications. 

The United States district courts have orig- 
inal jurisdiction of “all actions, suits, and pro- 
ceedings arising under the copyright laws of 
the United States” [28 USC 1338]. A person 
who infringes a copyright may be liable to an 
injunction restraining such infringement; may 
be required to pay damages suffered by the 
copyright proprietor and the profits which the 
infringer has made from the infringement; and 
may also be required to deliver up the infring- 
ing copies for destruction. When the amount 
of actual damages and profits cannot be ascer- 
tained, the court may allow, in lieu thereof, 
statutory damages according to a scale fixed 
by the law, which in general limits the total to 
not less than $250 and not more than $5000 
[17 USC 101]. Full costs must be allowed and 
may include, in the discretion of the court, a 
reasonable attorney’s fee; however, costs and 
attorneys’ fees are not allowable in proceedings 
brought by or against the United States or an 
officer thereof [17 USC 116]. 

There is a great deal more to the law, of 
course, but for purposes of the present article 
the provisions given above will suffice. Now for 
some judicial interpretations. It would be pos- 
sible to set out some broad general statements as 
to what does or does not constitute infringe- 
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ment. A number of generalizations have be- 
come fairly well crystallized and appear again 
and again in judicial opinions. A generality 
out of context can be misleading, however. It 
is believed that a few “briefs” of selected cases, 
including the facts as well as what the courts 
have said about them, will be both more enlight- 
ening and more interesting than abstract state- 
ments. 

Macmillan Company v. King (D. Mass. 1914), 
223 Fed. 862. Plaintiff was the publisher and 
copyright owner of a two-volume work on Eco- 
nomics which was adopted as the prescribed 
text in a Harvard course. Defendant was a 
private teacher who tutored Harvard students. 
In tutoring students in economics it was of 
course necessary for him to teach the contents 
of plaintiff’s book. He held 30 conferences dur- 
ing the college year, and at each conference he 
handed each student a one-page mimeographed 
sheet containing a summary of the material to 
be covered that day. These sheets were col- 
lected and destroyed at the end of each confer- 
ence or at the next meeting. Before the final 
examinations at the end of the term defendant 
loaned each student for a few days a nine-page 
mimeographed memorandum covering the en- . 
tire course. Defendant managed to include in 
his 39 pages an abstract of all but 60 pages of 
plaintiff’s 1100-page work. In his abstracts he 
omitted all that was said by way of modification, 
example, proof, or illustration, and he condensed 
the remainder drastically; however, he pre- 
served the essence of the author’s treatment, 
order, and arrangement. He quoted key words 
and occasionally whole sentences. The author 
testified and the court agreed that a student 
might well believe that he could meet the mini- 
mum requirements in the course without ever 
looking at the book. The court stated: “.. 
The defendant’s method of dealing with the 
book has resulted in an appropriation by him of 
the author’s ideas and language more extensive 
than the copyright law permits. It is true that 
the entire book has not been thus dealt with; 
but the copyright protects every substantial 
component part of the book, as well as the whole. 
Though the reproduction of the author’s ideas 
and language is incomplete and fragmentary, 
and frequently presents them in somewhat dis- 
torted form, important portions of them are left 
substantially recognizable. . . . Defendant’s 
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sheets are not . .. such abridgments from the 
copyrighted work as he has the right to make, 
and... they constitute ‘versions’ of substantial 
portions of the book such as the plaintiff alone 
has the right to make.” The court also stated 
that “printing” includes typewriting and mime- 
ographing, so that defendant had infringed 
plaintiff’s exclusive right to print his work. 
Further, the distribution of the sheets, although 
to no more than 17 students and on a supposed 
loan basis, amounted to an infringing “publica- 
tion.” It was strongly implied that there would 
have been no infringement if defendant’s out- 
lines had contained only enough to put the stu- 
dent on inquiry as to the contents of the book 
(assuming that this could be done without in- 
fringing the copyrighted index) ; defendant had 
gone much farther than this, however. 

College Entrance Book Company, Inc., v. 
Amsco Book Company, Inc., (2d Cir., 1941) 119 
F. (2d) 874. In New York State the Board of 
Regents prescribes the material to be covered 
in secondary school courses and sets the exami- 
nations in those subjects. Apparently a highly 
competitive business has grown up in the publi- 
cation of textbooks designed to help students 
prepare for the examinations. Plaintiff pub- 


lished two such books, one covering two years of 
French and the other three years. 


Each con- 
tained lessons and exercises and a list of com- 


mon French words. As to the choice of words 
in the lists the plaintiff’s employees were guided 
by the lists prescribed by the Board of Regents. 
They did not, however, include all the words in 
the Regents’ lists. For the words selected they 
chose appropriate articles, masculine or femi- 
nine, definite or indefinite, and they supplied 
translations based on their own knowledge and 
standard reference works. After publication of 
plaintiff’s books the defendant published two 
similar review texts aimed at the same market 
and offered at a lower price. The lessons and 
exercises in defendant’s books were different 
from plaintiff’s, but defendant’s world list were 
strikingly similar to those of the plaintiff in 
choice of words, articles, and translations. 
Numerous errors and inconsistencies in treat- 
ment were common to plaintiff’s and defend- 
ant’s lists. On appeal from a judgment dis- 
missing a complaint of infringement, the court 
held that the lists were copyrightable because 
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there was some originality in the choice of 
words, more in the choice of the articles, and a 
considerable amount in the choice of appropvi- 
ate translations. Although the word list in each 
publication was no more than 15 percent of the 
matter in the book, the court found that the lists 
were of real importance and entitled to protec- 
tion. The court commented that: “Both plain- 
tiff’s and defendant’s books met exactly the 
same demand on the same market, and defend- 
ant’s copying was unquestionably to avoid the 
trouble or expense of independent work. This 
is unfair use.” 

Oxford Book Company, Inc. v. College En- 
trance Book Company, Inc. et al., (2d Cir. 
1938) 98 F. (2d) 688. Plaintiff and defendant 
corporations were both publishers of history 
outlines for use by elementary school students, 
Both had published earlier ones than those in- 
volved in the suit, the principal difference be- 
tween the old and the new being that the latter 
included a series of cartoon illustrations show- 
ing in graphic form the conflicting interests 
during various critical periods of American his- 
tory. Plaintiff’s volume containing cartoons 
was published first. Defendant corporation 
then hired some high school teachers (the indi- 
vidual defendants) to writ a new text for him 
and an artist to draw cartoons to illustrate the 
text. The artist had plaintiff’s cartoons before 
her as she worked and the cartoons she produced 
were similar to plaintiff’s in many respects. 
The lower court found that all of the defendants 
had infringed plaintiff’s copyright. The court 
of appeal, however, dismissed the suit as to the 
teachers who wrote the text on the ground that 
no copying had been proved. It stated that his- 
tory books for elementary schools necessarily 
cover the same ground; the arrangement can 
only be chronological or topical; and to some 
extent the phraseology used in school history 
books has become stereotyped. There is no 
copyright in the facts of history or even in er- 
rors of fact. Defendants were free to glean 
what information they could from plaintiff's 
books and other works, provided that they then 
created something of their own. The court 
could find no instances where the same words 
were “gathered together sufficiently to show” 
copying. It stated that the lower court had 
erroneously thought that the defendants had to 
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prove that they had obtained their ideas on ar- 
rangement from a source other than plaintiff’s 
book, whereas the burden was actually on the 
plaintiff to prove the defendants guilty of the 
tort charged in the complaint. With reference 
to the burden of proof the court quoted the fol- 
lowing from the opinion in Frankel v. Irwin, 
(S. D. N. Y., 1918) 34 F. (2d) 142, 148: 
“Infringement of copyright is a tort, the burden 
of proving which is on the plaintiff, and it can be 
committed in only one way: By copying some 
substantial part of that which is lawfully 
copyrighted.” As to the cartoons in defendant 
corporation’s book, however, the court found 
sufficient similarities to plaintiff’s cartoons to 
sustain the charge that they were copied from 
plaintiff’s work in infringement of its copyright. 

Baker v. Selden, (1879) 101 U. S. 99. The 
plaintiff, Selden, published and copyrighted a 
book explaining a system of bookkeeping that 
he had devised, with illustrations showing how 
to rule sheets in an account book so that the 
system could be used. The Supreme Court, in 
holding that the copyright on the book did not 
confer on him the exclusive right to make and 
use account books ruled as he described, stated: 
“The very object of publishing a book on science 
or the useful arts is to communicate to the world 
the useful knowledge which it contains. But 
this object would be frustrated if the knowledge 
could not be used without incurring the guilt of 
piracy of the book. And where the art it teaches 
cannot be employed without employing the 
methods and diagrams used to illustrate the 
book, or such as are similar to them, such meth- 
ods and diagrams are to be considered as neces- 
sary incidents to the art, and given therewith 
to the public; not given for the purpose of pub- 
lication in other works explanatory of the art, 
but for the purpose of practical application.” 
This case was followed to what seems the far- 
thest extreme in Crume v. Pacific Mutual Life 
Insurance Company, (7th Cir., 1944) 140 F. 
(2d) 182, wherein the court held that use of 
plaintiff’s method of reorganizing insolvent life 
insurance companies could not be made without 
using words to describe that method, and these 
words would necessarily be the same, or to the 
same effect, as the words used by plaintiff to 
describe it in his copyrighted pamphlets. In 
such a case, as the court stated, there is very 
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little left to the copyright owner. Another as- 
pect of the same problem is illustrated by the 
case of Brief English Systems, Inc., v. Owen et. 
al., (2d Cir., 1981) 48 F. (2d) 555. Here the 
defendant had probably based his shorthand 
system on that of the plaintiff, but his book of 
lessons teaching and describing his method was 
quite unlike plaintiff’s copyrighted book. . The 
court said that the copyright did not protect the 
system, but only the material that plaintiff had 
written about it; even if defendant had written 
about plaintiff’s system instead of his own he 
would have infringed the copyright only if he 
had copied plaintiff’s style, methods of arrange- 
ment, and composition of material explaining 
the system. 

Toksvig v. Bruce Publishing Company et al., 
(7th Cir., 1950) 181 F, (2d) 664. Plaintiff was 
the author of a life of Hans Christian Ander- 
sen based on three years’ research in Danish 
sources and conversations in Danish with au- 
thorities on various phases of Andersen’s life 
and work. The book, which was copyrighted 
and published in 1934, was a poor seller and 
soon went out of print. In 1946 defendant Hub- 
bard wrote and defendant publishing company 
published a novel based on Andersen’s life. 
Hubbard, who: knew no Danish, used only Eng- 
lish sources, including plaintiff’s book. She 
wrote her novel in 11 months. Over 14,000 
copies of it were sold, Hubbard receiving $3000 
and the publisher five to ten cents acopy. Plain- 
tiff alleged and the lower court found that there 
was infringement as to certain general concepts 
of Andersen’s life and relations with his friends 
and in the copying of 24 specific passages from 
plaintiff’s book. The court of appeals affirmed 
judgment for the plaintiff. The 24 passages 
copied were all quotations, the subject matter 
of which may have been, as defendant said, in 
the public domain. However, translations of 
matter in the public domain are copyrightable as 
new works, and as plaintiff had made the trans- 
lations, defendant’s use of them was an infringe- 
ment. Defendants stated that plaintiff had 
nothing unique—that defendant could have got 
the same material by going to the same sources. 
The court said, however, that the question was 
not whether Hubbard could have done this but 
whether she had in fact done so. She admittedly 
had not, and since she finished her book in one- 
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third the time that plaintiff had needed, she had 
obviously made a substantial and unfair use of 
plaintiff’s work. Defendants’ lack of intent to 
infringe was said to have no bearing on the 
cage, and’ their acknowledgment in their book 
of the source of the passages quoted was held 
not to excuse the infringement. Further the 
court was not impressed with the argument 
that, since plaintiff’s book was out of print, the 
publication of defendants book could not have 
injured the sale of plaintiff’s work. The court 
considered that the action of the court below 
in awarding damages of $1000 and a 500-dollar 
attorney’s fee was reasonable in view of de- 
fendants’ profits from the use of the results of 
plaintiff’s labor. 

Henry Holt and Company, Inc., to the use of 
Felderman, V. Liggett and Myers Tobacco Com- 
pany, (E. D. Pa., 1938) 23 F. Supp. 302. Feld- 
erman wrote and the Holt Company published 
a scientific work on the care and development 
of the voice designed to give vocal teachers and 
students a working knowledge of the voice mech- 
anism. On pages 240 to 242 of the book there 
were several sentences, the gist of which was 
that tobacco when properly used has no ill ef- 
fect on the auditory passages. Defendant pub- 
lished a 20-page pamphlet intended to advance 
the sale of its cigarettes. Dr. Felderman’s re- 
marks as to the effect of tobacco were quoted, 
though not exactly, in the pamphlet. The state- 
ments were correctly credited to Dr. Felder- 
man, who was described as a “noted otolaryn- 
gologist.” Plaintiff sought an injunction re- 
straining defendant from infringing the copy- 
right. The court, in holding for the plaintiff, 
stated: “In order to constitute an infringement 
of the copyright of a book it is not necessary 
that the whole or even a large portion of the 
book shall have been copied. It is sufficient if 
a material and substantial part shall have been 
copied, even though it be but a small part of 
the whole. . . . The reproduction need not be 
literal and exact; it is a piracy if it appears that 
the copyrighted work has been copied, although 
altered or paraphrased. . While the ac- 
knowledgment indicates that it [defendant] did 
not intend unfair competition, it does not re- 
lieve the defendant from legal liability for the 
infringement. . . . It is true that the law per- 
mits those working in a field of science or art 


to make use of ideas, opinions or theories, and 
in certain cases even the exact words containad 
in a copyrighted work in that field. . . . This 
is permitted, in the language of Lord Mansfic\d 

. ‘that the world may not be deprived of 
improvements, nor the progress of the arts be 
retarded’. In such cases the law implies the 
consent of the copyright owner to a fair use 
of his publication for the advancement of science 
or art.” But in this case defendant’s object 
was to increase the sale of its cigarettes, not 
to advance scientific knowledge, and the result 
was to depreciate Dr. Felderman’s book by giv- 
ing the impression that his aims were commer- 
cial rather than scientific. The defendant thus 
appropriated the results of Dr. Felderman’s la- 
bors to its own use and to his injury. The court 
quoted the following from Justice Story’s opin- 
ion in one of the oldest of the leading cases, 
Folsom v. Marsh, (C. C. D. Mass., 1841) 9 Fed. 
Cas. 343, 348: “If so much is taken that the 
value of the original is sensibly diminished, or 
the labors of the original author are substan- 
tially to an injurious extent appropriated by 
another, that is sufficient, in point of law, to 
constitute a piracy pro tanto”. 

National Comics Publications v. Fawcett 
Publications (S. D. N. Y., 1950) 93 F. Supp. 
349. Plaintiff was found to have abandoned 
his copyright by publishing comic books with- 
out proper copyright notice. However, in hold- 
ing for defendant on that ground the court re- 
fused to allow attorneys’ fees because defend- 
ant, in his Captain Marvel comics, had clearly 
copied plaintiff’s Superman, an original char- 
acter. 

National Geographic Society v. Classified Ge- 
ographic, Inc., et al., (D. Mass., 1939) 27 F. 
Supp. 655. Defendant collected second-hand 
copies of back numbers of plaintiff’s National 
Geographic Magazine covering a 20-year pe 
riod. He tore the magazines apart and reas- 
sembled the pages. In some cases he bound 
separate articles in pasteboard covers and in 
others he bound together in book form a num- 
ber of articles relating to a single subject or 
class of subjects. He then offered the booklets 
and books for sale as original articles and com- 
pilations of articles from the National Geo- 
graphic. There was no copying and misrepre 
sentation. Defendant stated that it was doing 
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nothing wrong in selling second-hand maga- 


zines. The copyright law distinguishes between © 


ownership of the copyright and ownership of 
the material object. A copy of a book may be 
soi'd and resold without affecting the copyright. 
A dealer in second-hand books may renovate 
them for resale as long as he does not print or 

-olace lost or mutilated pages. Defendants in 

vis case, however, had assembled the materials 
in a new order, and the court held that by so 

cing they had infringed plaintiff’s exclusive 
iztht to compile, adapt, or arrange its copy- 
»thted matter. 
Charles Lanman V. United States, (1892) 27 
. Cls. 260. Claimant was the copyright owner 
‘ various editions of a book called “A Diction- 

y of Congress” published during the years 

59 to 1867. Some he had printed at his own 

perise while others were printed in the Gov- 

‘nment Printing Office. On the latter the 

nited States paid him a royalty of one dollar 
a volume. His 1867 edition was one which he 
printed and published himself. He was unable 
to sell it to Congress or to the public because in 
that year Congress began publication of the 
Congressional Directory for free distribution. 
Among the members of Congress in 1867 there 
were many who had been members in previous 
years, and claimant alleged that material con- 
cerning these members was appropriated from 
his books and incorporated in the Congressional 
Directory. The Court of Claims did not pass 
on the merits of the cause, as it held that it was 
without jurisdiction to entertain it. Infringe- 
ment of a copyright is a tort, and the jurisdic- 
tion of the Court of Claims was limited to “cases 
not sounding in tort”. 

The Lanman case and the Towle case dis- 
cussed at the beginning of this article indicate 
that (1) The United States cannot be sued in 
the Court of Claims for infringement of a copy- 
right because the action sounds in tort, and (2) 
employees of the United States who infringe a 
copyright in the course of their employment 
may be individually sued. Enactment of the 
Federal Tort Claims Act has since made it pos- 
sible for tort actions against the United States 
to be tried in United States District Courts. 
The employees may still be sued, as an alterna- 
tive, of course. In most tort cases, it is more 
profitable to sue the United States than the em- 
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ployee, because an individual is unlikely to be 
able to pay a substantial judgment. However, 
in a copyright case in which actual damage can- 
not be accurately ascertained, the damages 
awarded cannot exceed $5,000, an amount not 
beyond the means of the individual in many 
cases. The choice of a defendant in such a case 
might depend on other considerations. If an 
injunction was desired, suit would have to be 
against the individual because the Federal Tort 
Claims Act authorizes suits against the United 
States for money damages only. Suit against 
the individual would also be preferable from the 
plaintiff’s standpoint if there was a substantial 
question as to whether the individual was act- 
ing within the scope of his office or employment 
in performing the infringing act. If, for in- 
stance, a group of naval personnel put on a show 
in which copyrighted dramatic skits or min- 
strel show acts were performed without per- 
mission of the copyright owner, there would be 
doubt as to whether sponsorship by the Welfare 
Department or Recreation Association and the 
use of Government property would render the 
United States liable in damages for the infringe- 
ment. Another situation of this sort would be 
the unauthorized mimeographing and distribu- 
tion of copies of the words of copyrighted songs 
for use in “song fests” at ship or station parties. 

Happily, suits against the United States and 
its employees for copyright infringement seem 
to be rare. Doubtless all departments and 
agencies are careful to obtain the permission 
of the copyright proprietor before using copy- 
right material in official Government publica- 
tions. Infringements occurring in a single of- 
fice or at isolated field activities, such. as the 
one in the Towle case or the hypothetical ones 
suggested in this article, probably do not often 
come to the attention of the copyright proprie- 
tor and, if they do, are considered not worth 
the expense of a suit. However, aside from 
ethical considerations it would appear to be un- 
wise to rely on the forebearance of those who 
hold the proprietorship of copyrights. Naval 
personnel on any ship or station are drawn from 
all walks of life and all States of the Union. 
Unauthorized copies of copyright material, if 
distributed to them, can result in extensive liti- 
gation, involving always the risk of personal 
liability. <¢ 





CRIMINAL LAW NOTES - 





DEFENSE COUNSEL, WAIVER BY ACCUSED— 
motion to vacate sentence to life imprisonment for 
second degree murder will be denied where peti- 
tioner had entered a plea of guilty without the 
assistance of counsel, but evidence shows he had 
intelligently, understandingly and competently 
waived his right to counsel. 


@® In De Jordan v. United States, a United 
States court of appeals case decided on 2 March 
1951 (187 F. (2d) 263), the appellant sought 
release from imprisonment. He was convicted 
in 1932 of murdering a woman and thereafter 
was sentenced. Since that time he has applied 
for a writ of habeas corpus in two courts of Kan- 
sas the latter of which came up on appeal before 
the United States court of appeals for the tenth 
circuit. In all cases the writ was denied after 
the courts had received the full record and testi- 
mony and made a finding of fact and conclusions 
of law. 

Pursuant to the provisions of Title 28 USCA 
Sec. 2255, appellant filed the motion now under 
consideration in the United States District 
Court for Minnesota, where he was originally 
sentenced. The court had before it all the evi- 
dence in the habeas corpus cases and some ad- 
ditional testimony. The question, as in the pre- 
vious habeas corpus cases was, “has the appel- 
lant been denied his constitutional right to 
counsel within the meaning of the law of the 
United States.” 

Among the trial court’s findings of fact were 
the following: “That though the said petitioner 
entered his plea of guilty without the assistance 
of counsel, he had, prior to entering his said 
plea, intelligently, understandingly, and com- 
petently waived his right to assistance of coun- 
sel. That petitioner when he entered his said 
plea of guilty fully comprehended the gravity 
of the offense with which he was charged and 
the consequences of his guilty plea thereto. That 
before petitioner had entered his said plea of 
guilty the Court and the Assistant United States 
Attorney fully advised the petitioner of his 
rights under the Constitution of the United 
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States to be represented by counsel and that the 
court would appoint counsel for him if he was 
without funds.” 

In spite of the conclusive findings of the sev- 
eral courts and with due regard and respect for 
these courts the Appellate Court decided to 
again examine and review the entire record on 
the premise that it was a case where appellants 
constitutional rights could have been violated 
because he did not have the assistance of coun- 
sel unless he “understandingly” waived counsel. 
The Appellate Court here held, “The only dif- 
ficulty from the appellants standpoint with his 
position is that his contention is not supported 
by the record. On the contrary the record sup- 
ports the finding and judgment of the trial 
court.” 

The judgment was affirmed. 

HABEAS CORPUS—prisoner must exhaust rem- 
edies of state courts before applying to a federal 
court. 


HABEAS CORPUS—function is to determine 
whether a person is unlawfully detained, not un- 
lawfully arrested or abducted or extradited. 


JURISDICTION—of state court over a prisoner is 
because of unlawful method used in bringing pris- 
oner within court's jurisdiction. 


@ In Pebley v. Knotts, decided by a United 
States district court on 12 January 1951 (95 F. 
Supp. 853), prisoner Pebley awaiting trial on 
charges of forgery and larceny, sought a dis- 
charge from a West Virginia jail by writ of 
habeas corpus, claiming, (1) arrest and deten- 
tion without a warrant, (2) illegal extradition, 
and (3) denial of assistance of counsel in vio- 
lation of rights granted him under the Consti- 
tution of the United States. 

In October 1950 the petitioner was approached 
in Covington, Kentucky by two FBI agents who 
wanted to question him concerning interstate 
transportation of vehicles. He was not arrested 
but went voluntarily with the officers to Ohio 
for questioning, wherein it was revealed that the 
petitioner was wanted in Parkersburg, West Vir- 
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ginia for grand larceny. He stated that he de- 
sired to return to Parkersburg to pay back the 
money which had been taken and to get the 
grand larceny charge against him straightened 
out. He was willing to waive extradition and 
would willingly go back to West Virginia if offi- 
cers came for him. Without protest arrange- 
ments were made for his extradition. State 
of icers from West Virginia immediately came to 
O.io with two warrants for the petitioner’s ar- 
rest, one for forgery and the other for grand 
levceny. These warrants were served on peti- 
tioner in the Ohio jail, at which time he volun- 
t:rily signed a waiver of extradition. The offi- 
crs returned the petitioner to West Virginia, 
w iere he waived any further hearing on his case 
pending action by the grand jury. Petitioner 
was unable to furnish bond set and was re- 
manded to remain in jail until the time of the 
filing of this writ of habeas corpus. 

The power of a district court to discharge a 
prisoner from arrest and imprisonment before 
his trial in the State court if he was restrained 
of his liberty in violation of the Constitution and 
laws of the United States would not be exercised 
where the prisoner so held had failed to raise the 
question of the legality of his arrest and impris- 
onment in the State courts. It was the duty of 
the petitioner to first exhaust the remedies avail- 
able to him in the State courts before filing an 
application for a writ of habeas corpus in a fed- 
eral court. 

In deciding upon the issue of the arrest being 
lawful or unlawful the District Court stated that 
when a prisoner is brought or is in fact within 
the jurisdiction and the custody of a state, 
charged with a crime against its laws, the state 
may so far as the Constitution and laws of the 
United States are concerned proceed against him 
for that crime and need not inquire as to the 
particular method involved to bring him in that 
state. 

In discussing the function of the writ of ha- 
beas corpus the court reviewed several cases in 
order to show that the function of habeas corpus 
was to determine whether a person was being 
unlawfully detained at the time and not whether 
he was unlawfully arrested or abducted or extra- 
dited at some prior time and not whether he had 
been unlawfully detained or restrained by au- 
thorities in the past. Since the petitioner did 
not question the validity of the warrant upon 
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which he was held in Cincinnati, Ohio, nor did he 
question the jurisdiction of the State court to 
try him on the two charges pending, but only 
complained of the manner in which the federal 
officers took him to Ohio from Kentucky, the 
writ of habeas corpus was not a proper remedy. 
The court said, ‘““‘where a person accused of a 
crime is found within the state wherein he is so 
charged, and if held under processes legally is- 
sued from that jurisdiction, neither the jurisdic- 
tion of the court nor the right to put him on trial 
of the offense charged is impaired by the manner 
in which he was brought from another jurisdic- 
tion whether by kidnaping, illegal duress, ab- 
duction, or irregular extradition proceedings.” 
The court concluded by saying that a federal 
court should not interfere with a state court 
in such matters except in the most unusual 
circumstances. 
The writ was denied. 


RESTRAINING ORDER—a federal district court 
has no power to interfere with the proceedings or 
sentence of a military court-martial. 


® In Stock v. Department of the Air Force, 
decided by a United States court of appeals on 
28 December 1950 (186 F. (2d) 968) the appel- 
lant, Major P. A. Stock, sued the Department of 
the Air Force and the Secretary of the Air 
Force, to enjoin the execution of a court-martial 
sentence dismissing him from the service. The 
Federal District Court dismissed the suit and 
the plaintiff appealed contending that the sen- 
tence of the court-martial and the dismissal 
from the service could become effective only 
upon confirmation by the Judicial Council of the 
Air Force. 

The appellant was tried by a general court- 
martial of assault and battery upon a Japanese 
nationalist with dangerous weapons. He was 
found guilty and sentenced to dismissal from 
the service, with certain forfeitures of pay. 
After proper review of the case by the proper 
chain of command, the Judicial Council for the 
Air Force modified the findings in certain re- 
spects and reduced the sentence to dismissal 
from the service and forfeiture of all pay and 
allowances to become effective after the date of 
the order directing execution of the sentence. 
The final result of the court-martial was pro- 
mulgated by the Department of the Air Force 


(Continued on page 23) 
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AGGRAVATED DISABILITIES 


By CDR MURL A. LARKIN, USN 


Many of the questions arising from the new 
concept of disability retirement enacted by 
the Career Compensation Act of 1949 cannot 
be answered by the express provisions of the 
law itself. Probably the most frequent of 
these situations is the aggravation of a dis- 
ability by active service. 

In such cases, reference must be made—as 
it is here—to the intent of Congress, general 
rules for statutory construction and applicable 
VA regulations. 





LTHOUGH THE CAREER COMPENSA- 

TION ACT of 1949, which enacted an 
entirely new concept of disability retirement 
for members of the “uniformed services,” has 
been on the statute books for some time now, 
very little has been written about its retire- 
ment provisions. The regulations promul- 
gated by the Secretary of the Navy for the 
administration of the new retirement law were 
printed in the January 1950 issue of the JAG 
JOURNAL; various general articles about the 
new retirement system have been written; and 
about three court-martial orders have 
been promulgated that involve interpretations 
of provisions of the law that are of a restricted 
application. 

It is true that answers to many questions 
concerning disability retirement can be found 
clearly set out in the law itself. On the other 
hand, there are situations that the law and the 
regulations do not expressly cover and which 
must be handled in accordance with the express 
or implied intent of Congres and general rules 
of statutory construction. Of such situ- 
ations, the one that probably recurs most fre- 


quently is aggravation of a disability by active 
service. 


The problem and how to approach it 

When A. B. enlisted in the Navy shortly after 
the entry of United Nations troops into Korea, 
he was found to have a slight loss of hearing 
acuity in one ear. He was nevertheless ac- 
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cepted as physically qualified and sent to boot 
camp. After boot camp he was ordered to a 
ship and served creditably until he noticed thet 
he was having increased difficulty in his hear- 
ing. On consulting a doctor he learned that 
he had a chronic disease of the ear that had 
been aggravated by his naval service. 

Had A. B. read the Career Compensation 
Act of 1949 and the regulations to determine 
what he might expect, he would have found 
that to be entitled to either disability retire- 
ment or a lump-sum payment upon separation 
from the service by reason of his disability, it 
must have been “incurred while (he was) en- 
titled to receive basic pay.” Remembering 


that the doctor had told him that he had the 
disease before he entered service, and that his 
induction physical revealed defective hearing, 
he might have looked for provisions in the law 
relating to aggravation of a disability. Had 
he done so, he would have found that aggrava- 
tion is mentioned in the law only with respect 


to retired members recalled to active duty. Be- 
ing a thorough individual, A. B. might have 
consulted the legislative history of the Career 
Compensation Act. He would have dis- 
covered there that the original bill, introduced 
as H. R. 2553, covered aggravation by defining 
a physical disability as “resulting from an in- 
jury or disease or from an aggravation of a 
preexisting injury or disease or from a com- 
bination of such injury or disease.” He would 
also have found that this language was deleted 
from the original bill, that the requirement of 
the disability having been incurred while the 
claimant was entitled to receive basic pay was 
inserted, and that the hearings were silent as 
to the reasons for the change. 

A. B. was simply on the wrong track. Con- 
gress, in enacting the Career Compensation 
Act of 1949, provided that all disabilities were 
to be rated in accordance with the Standard 
Schedule for Rating Disabilities in current use 
by the Veterans’ Administration. This pro- 
vision, in effect, incorporated the schedule as a 
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part of the law, for the purposes of rating at 
least, and made it clear that Congress intended 
the services to follow the schedule except where 
it might be inconsistent with some express pro- 
vision of the new law. The Army, Navy, and 
Air Force early agreed that this was the intent 
of Congress, and have therefore applied the 
rales set out in paragraph 22, page 7, of the 
standard schedule to cases involving disabili- 
ties aggravated by service. This paragraph 
provides: 

22. Rating of Disabilities Aggravated by Active Service. 
in eases involving aggravation by active service, the 
: iting will reflect only the degree of disability over and 
cbove the degree existing at the time of entrance into 
the active service, whether the particular condition was 
noted at the time of entrance into the active service, or 
i: is determined upon the evidence of record to have 
existed at that time. It is necessary therefore, in all 
cases of this character to deduct from the present degree 
cf disability the degree, if ascertainable, of the disability 
existing at the time of entrance into active service, in 
terms of the rating schedule, except that if the disability 
is total (100 percent) no deduction will be made. The 
resulting difference will be recorded on the rating sheet. 
If the degree of disability at the time of entrance into 
the service is not ascertainable in terms of the schedule, 
no deduction will be made. 


Interpreting the act and the schedule 


Certain portions of this paragraph merit 
special ‘consideration. For example, what 
exactly is meant by “aggravation by active serv- 
ice.’ The term aggravation itself connotes a 
result brought about by an exterior force or 
condition. “By service” implies some causal 
relation between the performance of active 
duty and the worsening of a disability. Logi- 
cally, then, the increase of a disability during a 
period of active service must, to be considered 
aggravation, be directly or indirectly resultant 
of the performance of active duty. On the 
other hand, a disability that increases in de- 
gree by virtue of natural progress only, and 
without relation to the performance of active 
duty is not aggravated by service, and may not 
be considered under this paragraph. 

A question may arise as to how much aggra- 
vation is necessary before it may be considered. 
The provisions of the Career Compensation 
Act of 1949 relating to separation from the 
naval service by reason of physical disability 
with severance pay do not require that the dis- 
ability of the member be rated at any more 
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than zero percentage—only that it is “less than 
30 per centum.” Further, the above-quoted 
paragraph of the schedule does not require that 
the “rating” arrived at by deducting the de- 
gree of disability existing at the time of en- 
trance into active service from the present de- 
gree, be any more than zero percentage, but 
only requires that the disability be aggravated 
to a “degree” ascertainable in terms of the 
schedule. 

This requirement, in other words, is that the 
disability must be aggravated to an extent suf- 
ficient to remove it from one descriptive cate- 
gory as set out in the schedule to another, and 
not necessarily to remove it from one category 
to another that carries a higher disability per- 
centage rating. For example, if the disability 
of A. B., whom we discussed above, had fallen 
within the category of the schedule (Code No. 
6258) of hearing acuity of 15 feet in one ear 
and 20 feet in the other (ratable at 0 percent), 
on his enlistment, and had his disability been 
aggravated to fall within another category of 
the schedule of hearing acuity of 5 feet in one ear 
and 20 feet in the other (also ratable at 0 per- 
cent), he would be entitled to a disability 
rating of zero percentage for aggravation, and 
would be eligible for severance pay or retire- 
ment if he met the other requirements of the 
act. 

Another provision of the above paragraph 
of the schedule that merits special mention is 
that, if the member’s aggravated condition at 
present amounts to a disability ratable at 100 
percent, the percentage of disability that ex- 
isted at the time of his entrance into service is 
not to be deducted. This is true regardless of 
the percentage of disability that existed at the 
time of entrance into service, provided, of 
course, the aggravation meets the test de- 
scribed above and therefore may be considered 
at all. In applying the above provision, it may 
be difficult to conceive of an aggravation of total 
disability until it is realized that ratings of 100 
percent are often applicable to conditions that 
may become worsened. It may likewise be 
difficult to conceive of a person being accepted 
for active duty with any substantial disability, 
much less a total disability, until it is realized 
that certain diseases, such as active tubercu- 
losis and cancer of certain organs, although 
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ratable at 100 percent, may not affect the gen- 
eral healthy appearance of an individual. So, 
if A. B. had been enlisted despite the fact that 
he was suffering from “tuberculosis, pulmo- 
nary, minimal, active,” and if the rigors of 
boot camp had aggravated his disability to 
“tuberculosis, pulmonary, far advanced, ac- 
tive,” he would be entitled to a disability rating 
of 100 percent for aggravation, even though his 
disability on enlistment was ratable at 100 
percent, since no deductions from the aggra- 
vated percentage will be made. 

It might be well to note at this point that the 
issuance of a waiver of a physical defect re- 
corded on entry upon active service does not pre- 
clude entitlement to benefits under the Career 
Compensation Act of 1949 for any subsequent 
aggravation of the defect by service. Al- 
though section 1 of the act of 18 December 
1942 (34 U. S. Code 853c—5) would seem to 
deny disability benefits for any aggravation of 
a disability for which a waiver was required, 
the Judge Advocate General has held that this 
provision of law has been modified by the 
Career Compensation Act so that, where ag- 
gravation of a preexisting defect is of such 
character otherwise to entitle a person to bene- 
fits under the latter law, the fact that a waiver 


was issued will not preclude such benefits. 

The last sentence of the rating schedule par- 
agraph that we are considering, sets forth 
another instance in which no deduction for the 
disability existing upon entrance into service 


will be made. The provision is generally con- 
strued rather strictly both by the Veterans’ 
Administration and by the uniformed services. 
It admits of no guesswork or speculation as to 
the degree of disability at the time of entry 
into service, and requires that the severity of 
the disability be so clearly delineated by the 
evidence that it reasonably falls into a definite 
category of the schedule. It is not difficult to 
realize that in many cases the evidence re- 
quired to arrive at a rating will be very poor. 
In addition to the circumstance that many dis- 
abilities are difficult of discovery even upon 
thorough physical examination, examiners in 
time of rapid mobilization often do not have 
sufficient available equipment or time to dis- 
cover many of the more common disabilities. 
As a consequence, naval medical entries on en- 
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listment may be entirely silent concerning the 
existence of a condition, and other documen- 
tary evidence may be incomplete. - 

In cases of such doubt, the rating schedu'e 
provides (par. 3, p. 1) that: “When after car2- 
ful consideration of all procurable and as- 
sembled data, a reasonable doubt arises re- 
garding service origin, the degree of disability, 
or any other point, such doubt will be resolved 
in favor of the claimant.” 


Some Effects of Aggravation 


In the application of the rules relating to ag- 
gravation of disabilities, cases frequently oc- 
cur wherein a condition, in worsening, has be- 
come a different, but related, disability. In 
general, the same rules as apply to aggravation 
will be appropriate to such cases if the latter 
disability involves an impairment of the same 
physical function. Disagreement frequently 
arises, however, in such cases, and the follow- 
ing example is presented for resolution by the 
reader: 

A. B., on enlistment, was found to have in- 
curred, in civilian life, a moderate case of flat- 
foot in his left foot which, under the schedule, 
would have been rated at 10 percent. He was 
nevertheless accepted into service and sent to 
boot camp. While there, he caught his foot in 
a gun pit and injured it so that it was subse- 
quently amputated at the ankle. This amputa- 
tion, under the schedule, would be rated at 40 
percent. Should his final disability then be 
rated at 40 percent or should 10 percent be de- 
ducted, leaving him a final rating of 30 per- 
cent? 

Although this question has not yet been 
ruled upon by the Judge Advocate General, it is 
the opinion of the writer that if A. B.’s flatfoot 
had been of a reasonably permanent nature, he 
would be legally entitled to receive a disability 
rating of only 30 percent, since he lost only a 30- 
percent “ability” or remaining function of his 
left foot. We can readily see that opinions will 
vary on the compensation that should be allowed 
in this and other doubtful cases, but it can 
nevertheless be fairly said that the general 
effect of the Career Compensation Act has been 
to liberalize the compensability of those disa- 
bling physical ailments that have become worse 
by reason of military service. <¢ 
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PARTICULARITY IN PLEADING 


By CDR M. J. BRADBURY, USN 


The old problem of charges and specifica- 
tions is still commonly shared by courts, coun- 
sc!, and convening and reviewing authorities. 

It can be met effectively, however, by ana- 
lyzing the provisions of the Manual For 
Courts-Martial, opinions of the Judge Ad- 
vo cate General, and federal court decisions— 
c- the author has. 





T HE NEW MANUAL brings no end to the 

perennial problem which has plagued yeomen, 
lezal officers and convening authorities from a 
time beyond which the mind of man runneth not 
to the contrary. Irefer, of course, to the draft- 
ing of charges and specifications.t To those 
whose efforts have been rewarded only by a 
finding of the court that the fruit of their labor 
was “not in due form and technically correct’, 
or worse yet, a determination by the Judge Ad- 
vocate General that it was “fatally defective’, 
this article is sympathetically dedicated. The 
problem is most acute when language is required 
to describe an offense not specifically provided 
for, and for which, alas, no sample specification 
is found “in the book”’. 

While the strict requirements of the law with 
respect to pleading criminal offenses have been 
somewhat lessened under the recent Federal 
Rules of Criminal Procedure,? and perhaps the 
future may bring even more liberality in mili- 
tary proceedings as decisions are made under 
the new Code and Manual, there are certain 
“musts” that will remain until the Constitution 
is changed, or at least until present interpreta- 
tions of it are radically changed. 

In an attempt to “begin at the beginning” let 
us look at the new provisions relating to essen- 
tials of charges and specifications. Paragraph 
28 of MCM, 1951, provides that a specification 
“should” include, in addition to the name, rank, 
etc., of the accused, a statement of where and 
when the offense was committed, and “a state- 
ment in simple and concise language of the facts 


‘ JAG JOURNAL Sept. '50, p. 10, Dec. '50, p. 3. 
“Rule 7 F. R. C. P.; Nye & Nissen v. U. $., 336 U. $. 613. 
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constituting the offense. The facts so stated 
will include all of the elements of the offense 
sought to be charged”. [Italics supplied.] Note 
the apparent inconsistency between the permis- 
sive “should” and the mandatory “will”. In 
the opinion of the writer the word “should” 
might well read “must” or “shall”, for reasons 
hereinafter set forth. The cited paragraph goes 
on: “A specification must exclude every reason- 
able hypothesis of innocence”, and “Any intent, 
or state of mind such as guilty knowledge, ex- 
pressly made an essential element of an offense 
should [must] be alleged”. We find further that 
if the act of the accused is an offense only be- 
cause made so by statute (malum prohibitum), 
words importing criminality such as “wrong- 
fully”, “unlawfully”, etc. should be used. Of 
course, if the acts were not in fact unlawful, 
or do not constitute an offense, the mere addi- 
tion of such words will not make the specifica- 
tion a valid one. 

Paragraph 87 of the Manual, relating to le- 
gal sufficiency of specifications, provides that if 
a specification “fails to allege any offense, the 
proceedings as to that specification are a nullity 
and will be declared invalid’. The paragraph 
points out, however, that proceedings on a de- 
fective specification should be held invalid only 
if “it appears from the record that the accused 
was in fact misled by such defect or that his 
substantial rights were in fact otherwise ma- 
terially prejudiced thereby”. The manual in 
the same paragraph gets to the crux of the mat- 
ter in these words: 

“The test of the sufficiency of a specification is not 
whether it could have been made more definite and cer- 
tain, but whether the facts alleged therein and reasonably 
implied therefrom, set forth the offense sought to be 
charged with sufficient particularity to apprise the ac- 
cused of what he must defend against, and whether the 


record is sufficient to enable him to avoid a second prose- 
cution for the same offense.” 


This is the real test of a specification and it must 
be met in all cases since it is based upon a con: 
stitutional guarantee.’ 





3U. S. v. Stark, 6 FRD 43; U. S. v. Koon Wah Lee, 6 FRD 456. 





There is nothing new about this requirement.‘ 
Case after case has held that while it is not 
necessary to frame a specification “with the 
technical precision of a common law indict- 
ment”, jurisdiction must be shown and the ac- 
cused “sufficiently apprised” of the offense to 
enable him to prepare his defense, and subse- 
quently, if convicted, be able to plead the con- 
viction as former jeopardy.’ The most com- 
mon failure to meet the requirements stated has 
been in pleading conclusions without setting 
forth facts to sustain them.’ A recent authori- 
tative pronouncement on the subject was con- 
tained in the opinion of the Judge Advocate Gen- 
eral in connection with the trial of the navi- 
gator of the U. S. S. Missouri, growing out of 
her grounding. In that case the navigator was 
charged, among other things, as follows: 


“did fail to advice the commanding officer as 
to the ship’s movements and did fail to keep 
the commanding officer . . . informed of the 


position of the ship at all proper times, as it 
was his duty to do.” 


The Judge Advocate General said: “The state- 
ment that the accused did fail to advise the com- 
manding officer as to the ship’s movements and 
did fail to keep the commanding officer of the 
said ship informed of the position of the ship 


at all proper times” (Emphasis supplied by the 
JAG) “is a conclusion of the pleader. There 
is an absence of allegations of fact to support 
the conclusion stated or to show that any of- 
fense was committed.” Timely objection hav- 
ing been made, the finding of guilty, as to this 
specification, was consequently set aside. 

Rule 7 of the Federal Rules of Criminal Pro- 
cedure provides in part: “The indictment or the 
information shall be a plain, concise and definite 
written statement of the essential facts consti- 
tuting the offense charged.” (Compare to the 
above quoted portions of para. 28 MCM 1951). 
Rule 7 provides further: “It (the indictment) 
need not contain . . . any other matter not 
necessary to such statement.” And “The indict- 
ment or information shall state for each count 
the official or customary citation of the statute, 
rule, regulation or other provision of law which 





* NC&B, sec. 27; CMO 7, 1949, 174. . 


5U. S. v. Stark, supra; CMO 5, 1949, 117; JAG JOURNAL, Dec. ‘50, p. 
3 ef seq. 


® CMO's 8, 1946, 311; 1948, 277; 2, 1950, 45. 
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the defendant is alleged therein to have violated. 
Error in the citation or its omission shall not 
be ground for dismissal of the indictment . . , 
if the error or omission did not mislead the 
defendant to his prejudice.” Similar to the last 
quoted part of Rule 7 is paragraph 27 of the 
Manual, wherein it is stated: “The technical 
charge should be appropriate to all specifica- 
tions under it, and ordinarily will be written; 
‘Violation of the Uniform Code of Military Jus- 
tice, Article , giving the number of the 
article,” and “when an offense is specifically 
defined in a particular punitive article, it ordi- 
narily should be charged under that article 
rather than under Article 134, the general ar- 
ticle.” (which takes the place of 22 A. G. N, 
and covers offenses formerly cognizable under 
“Conduct to the Prejudice of Good Order and 
Discipline” and “Conduct Unbecoming an Of- 
ficer and a Gentleman.’”’) However, “Neither 
the designation of a wrong article nor the fail- 
ure to designate any article is ordinarily ma- 
terial, provided the specification alleges an of- 
fense of which courts-martial have jurisdic- 
tion.” 

Subparagraph (f) of Rule 7 provides in part: 
“The court for cause may direct the filing of a 
bill of particulars”. This occurs where a de- 
fendant claims that the indictment is too gen- 
eral and requests that he be given more details 
of the offense with which he is charged. A sim- 
ilar opportunity is afforded an accused before 
a court-martial by paragraph 69 of the Manual, 
which permits him to submit a “Motion to Grant 
Appropriate Relief”. Such motion may among 
other things, raise an objection to “defects in 
charges and specifications which do not amount 
to a failure . . . to allege an offense” ... 
for example, that it is inartfully drawn, in- 
definite . . . or does not contain sufficient al- 
legations as to time and place.... If the 
specification is defective to the extent that it 
does not fairly apprise the accused [the crucial 
words again] of the particular offense charged, 
the court, upon the defect being brought to its 
attention, will, according to the circumstances, 
direct the specification to be stricken and dis- 
regarded, or continue the case to allow the trial 
counsel to apply to the convening authority for 
directions as to further proceedings, or permit 
the specification to be amended so as to cure 
the defect, and continue the case for such time 
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as in the opinion of the court may suffice to en- 
able the accused properly to prepare his de- 
fense in view of the amendment” . . . Proper 
occasions for amending a defective specifica- 
tion . . . may arise when the prosecution is 
prepared to propose an appropriate amendment 
which, without changing the nature of the of- 
fense charged, supplies sufficient particulars to 
el able the accused praneey to prepare his de- 
fense” 

Further instructions relating to drafting 
charges and specifications, found in appendix 
6 of the Manual, include the following: “1. Use 
o: forms. These forms are to be used in 
dvafting charges and specifications, not only 
for the offenses specificaly provided for, but 
as they may be adapted to like offenses. The 
suggested forms do not as a matter of law ex- 
ciude other methods of alleging the same of- 
fenses, but the appropriate form listed with a 
punitive article setting forth a specific offense 
is prescribed for use, when properly completed, 
as a sufficient allegation of that offense. Ex- 
cept to fill in the blanks with the information 
required, such a form should not ordinarily be 
added to or deviated from. As to general prin- 
ciples of drafting specifications when an of- 
fense is not provided for herein, see 28”. 

Taking a look at the Federal cases we find “It 
is no longer necessary in the federal courts to 
follow the old common-law rules of criminal 
pleadings. An indictment or information in 
the language of the statute is sufficient except 
where the words of the statute do not contain 
all of the essential elements of the offense”.’ 
In the same case: “18 U. S. C. A. 556, is di- 
rected primarily to the trial court and requires 
it to disregard any defect or imperfection in an 
indictment in matter of form ‘which shall not 
tend to the prejudice of the defendant’”. And 
“28 U.S. C. A. 391 is directed to the reviewing 
court and requires it to disregard any error of 
the trial court that, regardless of its tendency, 
caused no prejudice to the substantial rights of 
the accused. These statutes put an end to the 
rigid rule that error being shown prejudice must 
be presumed, and established the doctrine that 
the error must be disregarded if, upon exami- 
nation of the entire record, substantial preju- 
dice does not appear.” However, the case goes 


on: “Tie Sixth Amendment of the federal con- 
stitution requires that in every criminal prose- 
cution the accused shall be informed of the na- 
ture and cause of the accusation against him. 
This means that he shall be so fully and clearly 
informed of the charge against him as . . 
to enable him to prepare his defense and not 
be taken by surprise at the trial, [and] be pro- 
tected by a plea of former jeopardy against an- 
other prosecution for the same offense.” The 
case held that an information which alleged 
the defendant, at a certain time and place, had 
in his possession and under his control ten thou- 
sand pounds of sugar, the same being a rationed 
commodity, “in violation of Second Revised Ra- 
tion Order No. 3 and General Ration Order No. 
8, as amended.”, did not meet the constitutional 
requirement. The court said: “The phrase 
[above quoted] is not an allegation of fact but 
a legal conclusion of the pleader;” and quoted 
with approval the words: “every ingredient of 
the offense must be accurately and certainly ex- 
pressed.” The learned Judge said further, “The 
appellant has been convicted but of what no one 
can say with certainty ... this record would 
not sustain a plea of former jeopardy . . .” and 
concluded: “If it were permissible to amend 
the pleadings in criminal prosecution after ver- 
dict, as may be done in civil cases, we might be 
able to patch up this information so as to state 
an offense; but there is no such rule in criminal 
procedure, and none is likely to be so long as 
the Sixth Amendment stands.” 

In another case,® one Lee was convicted on 
an indictment which alleged that he at a stated 
time and place “being then and there an officer 
and agent appointed and acting under the au- 
thority of the Revenue Laws of the United 
States, to wit: Zone Deputy Collector of In- 
ternal Revenue, collected the sum of seven 
thousand dollars . . . from one 
payer, as payment for compromise, adjustment 
and settlement of any charge and complaint 
for income tax and social security tax evasion 
by the United States of America against the 

The indictment purported to 
charge a violation of a provision of the Inter- 
nal Revenue Code setting forth “other unlaw- 
ful acts of revenue officers and agents” and pre- 
scribing punishment for any such agent “who 





Sutton v. U. S., 157 F. (2d) 661. 
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8 U. S$. v. Koon Wah Lee, supra. 
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demands, or accepts, or attempts to collect, di- 
rectly or indirectly, as payment or gift, or other- 
wise, any sum of money or other thing of value 
for the compromise, adjustment, or settlement 
of any charge or complaint for any violation or 
alleged violation of law, except as expressly 
authorized by law so to do . . .” The prose- 
cution contended that since “only the Commis- 
sioner of Internal Revenue is expressly author- 
ized by law . . . to compromise, adjust or set- 
tle any charge or complaint for any violation 
or alleged violation of law,” the gist of the of- 
fense was the acceptance of money by the de- 
fendant, a “zone deputy collector,” he not hav- 
ing been so “expressly authorized.” The court, 
however, ruled: “Following largely the doc- 
trines, laid down in Sutton v. United States 
[cited above] . . I am of the opinion that 
the indictment does not sufficiently describe, 
concisely and definitely a crime against the 
United States, or with sufficient clarity and cer- 
tainty inform the defendant of the nature and 
cause of the charge against him. . . .” The 
case recites the constitutional requirement and 
says: “If the defendant had no such lawful au- 
thority and the crime consisted in acting with- 
out it, as the prosecution contends, then the lack 
of authority, that being the gravamen of the 
offense, should have been charged in the indict- 
ment. .. .” Nowon the fact of things, it would 
certainly appear that the defendant should be 
presumed to know that the law granted the re- 
quired express authority only to the Commis- 
sioner of Internal Revenue and that he knew, 
without the indictment so stating, that he had 
no such authority, but in broad language the 
court ruled: “A defendant being in law presumed 
to be innocent before and throughout every 
stage of trial, it follows that he is presumed to 
be wholly ignorant that there exists any evi- 
dence to convict him of a crime unless the in- 
dictment or information sets out plainly, con- 
cisely and definitely the essential facts consti- 
tuting the offense charged. He should not be 
required to prepare to overthrow unforeseeable 
evidence that may tend to establish criminal 
acts not clearly charged against him or included 
within acts so charged, nor should he be re- 
quired to prepare and defend against acts which 
do not plainly describe a crime.” 

Assuming now that we have a correct un- 
derstanding of the acid test of constitutionality, 
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we return to the still thorny problem of choos- 
ing words and phrases that will withstand ‘t. 
There is, unfortunately, no infallible formu'a 
that will cause the appropriate words to appe::r 
when applied to any given set of circumstances, 
The specifications must vary to meet the almost 
infinite variety of offenses. Appendix 6 of MCM 
1951 provides some 176 forms for specifications, 
of which 59 are listed under Article 184. They 
range from “gambling with a subordinate,” to 
“wrongfully kicking a public horse in the belly.” 
At the risk of appearing facetious, let us ex- 
amine the latter. It is the first form listed un- 
der article 134 and reads as follows: 
“In that did, (at): (on board) 
Seemenene SE EE GENER <ocacecnien. = 
wrongfully (kick a public horse in the 
WE Soeeeccccek 


Now we will remember from the previous in- 
structions that except to fill in blanks “with 
the information required” we should not add 
to the form or deviate from it. Still we must 
“sufficiently apprise the accused,” so we fill 
in his name, rate, and organization, the name 
of the ship, aboard which this heinous offense 
is alleged to have occurred, and the date there- 
of. That takes care of all the blanks except 
the last one, which is set forth in parentheses. 
While it is not too clear if it was intended that 
we fill in details in this blank, or use it for 
spelling out some similar offense in another 
case, let us assume the former and that we an- 
ticipate the accused will object on grounds of 
lack of particularity. Without quibbling as to 
whether it would make any difference if this 
were a “private horse,” and assuming the 
word “wrongfully” implies “without justifiable 
cause” (as where the horse had kicked first, 
or perhaps was lying on the accused), it is sug- 
gested that the following insertion in the blank 
described would meet the objection that the 
particular horse was not designated with suf- 
ficient clarity : 

“to wit, a black mare, named Nellie, [or 
a red stallion, known as Aristides] said 
horse being then and there lawfully on 
board, in transit in accordance with orders 
from proper authority.” It might be wise 
to add “and he the said ____________. did there- 
by cause pain and suffering to the said 
horse,” since, according to the caption be- 
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side the sample specification, it is predi- 
cated upon “abusing a public animal.” 


As a rule of thumb it is better to plead too 
much than too little. But, in this connection, 
beware of duplicity, for the provision still re- 
mains that each specification should allege but 
one offense;® and although “should” is still 
used, as it was in Courts and Boards,” the cases 
hold that where timely objection is made the 
s ecification will be set aside if more than one 
o fense is alleged. In the Missouri case, re- 
f-rred to above, it was held that the words: 
“lid fail to give timely advice and information 
t» the commanding officer . . . to cause [the 


sip] (1) to be successfully navigated through ~ 


. . . the acoustic range and (2) to prevent the 
siid ship from running into shoal water and 
boing stranded” set forth two separate and dis- 
tinct offenses, as indicated by numbers in pa- 
rontheses. The specification was set aside. 
Further, with respect to pleading too much, it 
is poor pleading to state the evidence proving, 
or tending to prove the offense, since such mat- 
ters properly form a part of the testimony of 
witnesses. Although unnecessarily “pleading 


the evidence” does not render a specification 
fatally defective and, as a matter of law, only 


the essential allegations have to be proved, re- 
member that details pleaded, even though un- 
necessarily, must be proved as alleged or the 
court will have to resort to exceptions in the 
finding. Unnecessary allegations, therefore, in- 
crease the burden of the prosecution and the 
chance of error in the trial.” 

Suppose now that Seaman Jones was placed 
on report for smuggling a carton of cigarettes 
into the brig, while visiting there, and deliver- 
ing them surreptitiously to his good friend Sea- 
man Smith who was incarcerated there in soli- 
tary confinement on bread and water by sen- 
tence of a court-martial. You have been directed 
to prepare charges and specifications covering 
Jones’ offense. Your investigation reveals that 
Jones had permission to visit the brig at the 
time, and we will assume that he did not enter 
any forbidden spaces but simply slipped the 
cigarettes under the door of Smith’s cell in pass- 
ing. The only regulation you can find on the 


subject is a general provision contained in the 
local brig manual] that prisoners in solitary con- 
finement on bread and water shall not be per- 
mitted to have tobacco. You determine that 
this regulation is of doubtful applicability to 
Jones and decide that you ‘must proceed under 
article 134. So sharpen your pencil and here 
we go. First, having selected 134, and assum- 
ing no other offenses, we write: 


“Charge: Violation of the Uniform Code 
of Military Justice, Article 134.” ** “Speci- 
fication: In that Horace N. Jones, seaman, 
U. S. Navy, while so serving at the U. S. 
Naval Receiving Station, Norfolk, Virginia, 
did, on or about May 14, 1951, while a visi- 
tor in the brig, at said station, wilfully, 
knowingly, and without permission from 
proper authority, deliver and present to one 
Philbert A. Smith, seaman, U.S. Navy, who 
was then and there lawfully confined in 
said brig, as a prisoner in solitary confine- 
ment on bread and water, as he the said 
Jones well knew, a carton containing ten 
packages of cigarettes, to wit, ‘Old Cof- 
finails’, he, the said Jones, well knowing 
that the said Smith, while so confined, was 
not permitted to have possession of the 
aforesaid cigarettes.” 


We trust we have stated an offense and in- 
formed the accused sufficiently of what he is 
charged, so that he may prepare his defense 
and, if need be, plead former jeopardy. We 
have not pleaded the detail of how he stealthily 
slipped the cigarettes under the door since we 
think that fact constitutes a part of the evi- 
dence tending to show a guilty knowledge. 

In closing, a word of advice to trial and de- 
fense counsel. Trial counsel, assume that objec- 
tion will be made to all charges and specifica- 
tions, prepare yourself accordingly and be ready 
to cite authorities and submit proposed amend- 
ments if the court requests them. Don’t wait 
until the chips are down and put yourself in the 
embarrassing position of having to request a 
delay “to look up the law” or “consult with the 
convening authority.” Don’t let your derelic- 
tions pave the way for a culprit’s escape down 
the slippery road of technicality. 





° 28b, MCM, 1951. 
10 NC&B, sec. 27. 
11 NC&B, sec. 30. 
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RESERVE 


John D. Butler, 35-year-old Lieutenant in the 
United States Naval Reserve, has been elected 
Mayor of San Diego, California, after a cam- 
vaign that shot him from a primary darkhorse 
into a decisive winner. The first native San 
Diegan elected to head that Navy community’s 
future, Butler has been active in the Naval Re- 
serve program since his release from active 
duty. He is a member of Volunteer Law Re- 
serve Unit 11-1, San Diego. 

Mayor Butler entered the Navy in 1941 as 
an apprentice seaman, and in June, 1942, was 
commissioned and became a Naval flier. He 
was advanced to the rank of Lieutenant in July, 
1944, and was separated from active duty in 
September, 1945, after service in the Pacific 
Theater as a combat pilot. 

Each year, the newly elected Mayor has taken 
an annual two week Naval Reserve training 
duty tour in either the District Legal Office at 
Eleventh Naval District Headquarters or the 
Naval Air Station in San Diego. 

Butler was born in San Diego and attended 
St. Augustine High School and State College 
there. He was a “Little All American’ foot- 
ball player at State, the school’s only gridder 
ever to achieve that honor. He received his law 
training at Stanford University as a G. I. stu- 
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dent and after serving in the District Attorney’s 


Office, had established a successful private prac- 
tice. 





PLEADING ... 


(Continued from page 21) 


Defense counsel, don’t assume that the con- 
vening authority and his lawyers are paragons 
of diligence and good pleading. Go over those 
charges and specifications with a fine tooth 
comb, even the simple and “obvious” ones. If 
you question a particular specification then en- 
ter your objection. You owe it to your client. 
Never let it be said in one of your cases, as it 
often has in others being reviewed: “Although 
the specification was defective, since accused 
made no objection his rights were not preju- 


diced.” Note that your objections “In general 

. are waived if not asserted prior to the 
entry ofaplea . . .”** You can render a de- 
fendant no greater disservice than to fail to 
make timely objection, for you thereby not only 
deprive him of the possibility of a more advan- 
tageous trial, but at the same time you remove 
his one last hope of relief, that on review, or ap- 
peal, the error will be in issue. Make sure that 
when the rays of truth seek to break through 
the seemingly impervious cloud of guilt hang- 
ing over your innocent client, no neglect on your 
part has left one wisp to stay the light. 





13 69a MCM, 1951. 
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FORWARDING CHARGES 


HE SITUATION MAY ARISE where a com- 

manding officer becomes an accuser and is 
thereby precluded from convening a special or 
general court martial. If it does, the provisions 
of section 33i of the Manual for Courts-Martial 
w ll apply and the charges, together with a rec- 
ommmendation for their disposition will be for- 
warded “. .. (ordinarily through the chain 
oi command) to the officer exercising the ap- 
p: opriate kind of court-martial jurisdiction ...” 

But should a recommendation of this nature 
be made in the administrative or in the opera- 
tional chain of command? If confined to the ad- 
ministrative chain of command as prescribed 
by the Chief of Naval Operations in the Ad- 
ministrative Organization of the Navy, a ship 
may be in Korea and the type commander in 
Pearl Harbor. Obviously, this would result in 
delay and inconvenience, and be detrimental to 
the accused. In fact, it will frequently be the 
case that neither an “administrative” nor an 
“operational” (in the strict sense of the word) 
senior is readily available i. e. a ship undergo- 
ing overhaul at a Navy Yard, with no other of- 


ficer present in the forces afloat who is senior 
to the commanding officer. In such cases, the 
commanding officer should send his case to any 
officer who is readily available, is empowered 
to exercise the appropriate kind of court-mar- 
tial jurisdiction, and is so located as to provide 
a speedy trial. 

This procedure may be regulated to some ex- 
tent however, by a senior commander, if he so 
desires, under the authority of section 5b(4) 
of the Manual, which states: 


“A subordinate commander may exercise 
his power to appoint special courts-martial 
unless a competent superior reserves that 
power to himself and so notifies the sub- 
ordinate.” 


The answer to our question then, is that 
either the administrative chain of command or 
the operational chain of command may be used 
for the purpose of forwarding charges for trial 
by special or general court-martial in accord- 
ance with the provisions of sec. 33i of the 
Manual. 





NOTES... 


(Continued from page 11) 


and the officer was to cease to be associated with 
the service at midnight, 27 April 1950. The 
officer was notified on the morning of 27 April 
1950 at which time he sued out the complaint 
and restraining order in the pending action. 
The Court of Appeals held that the Federal 
District Court was correct in its decision that it 
was beyond the power of a federal court to inter- 
vene with the proceedings or sentence of a mili- 
tary court. The court said that civil courts 
would only relieve a person from imprisonment 
under order of such a court-martial when it is 
made apparent that the military court has pro- 
ceeded without proper jurisdiction. 
no restraint to the individual there is no right 
in the civil court to interfere; its powers extend 
no further than to release the prisoner. It can- 
not remit the fine, or restore to an office, or re- 
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verse the judgment of a military court. If the 
military tribunal has lawful authority to hear, 
decide, and condemn, their action is not subject 
to judicial review merely because they have 
made a wrong decision on disputed facts. Cor- 
rection of their errors of decision is not for the 
courts but for the proper military authorities 
which are alone authorized to review their 
decisions. 

The appellant also contended that the rule laid 
down in Philadelphia Co. v. Stimson, 223 U.S. 
685, which stated that a government officer who 
transcends the limits of his authority and in- 
flicts injury on property and individuals may be 
enjoined by the federal court was applicable to 
his case, because the Judicial Council of the Air 
Force in confirming the sentence of dismissal 
undertook to exercise an authority which was 
lodged only in the President of the United 
States. In support of his argument the appel- 
lant cited Articles of War, 48, 10 U.S. C. A., sec. 


23 





1519 which required the President to sign any 
dismissal from the service of an officer. The 
court was of the opinion that this ground should 
fail because the confirmation of the sentence of 
the military court was in strict accordance with 
the applicable law. The court presupposed that 
Congress intended to confine the new Depart- 
ment of the Air Force to the old Articles of War 
indefinitely at the very time that it was making 
changes to improve the system with respect to 
other branches of service. 


WITNESS—failure to indorse the name of one 
of the witnesses on information charging armed 
robbery did not vitiate accused’s conviction and 
sentence. 


® In Hubbard v. Jacques, a United States dis- 
trict court case decided on 7 February 1951 (95 
F. Supp. 894), Hubbard having exhausted his 
State remedies, petitioned the court for a writ 
of habeas corpus contending that his conviction, 
sentence, and present detention were illegal on 
the ground that the prosecution failed to indorse 
the name of one of the states’ witnesses on the 
information. 


The facts in the case are that Hubbard and an 
accomplice assaulted and committed armed rob- 


bery on one Lulu Wilson in the city of Kala- 


mazoo, Michigan. Petitioner was arrested, 
brought before the municipal judge, waived 
examination, and was ordered held for trial in 
the circuit court for Kalamazoo county. On. 
3 March 1945 an information charging him with 
assault and armed robbery was read to him; 1e 
stood mute and a plea of not guilty was enter..d 
by the court. Hubbard was tried by jury, found 
guilty and on 21 March 1945 was sentenced to a 
prison term of not less than 25 nor more than 
30 years. Motion for a new trial was denied in 
the circuit court and the Supreme Court of 
Michigan, and a writ of certiorari was denied in 
the Supreme Court of the United States. Hu»- 
bard then applied to the district court for this 
writ of habeas corpus. 

The court held that the failure of the prosecu- 
tion to indorse the name of a witness on the in- 
formation did not vitiate Hubbard’s conviction 
and sentence. The witness, one Stiles, was 
named in the information as an accomplice in 
the commission of the crime with which Hub- 
bard was charged and although the prosecution 
was under no legal duty to call Stiles as witness 
he was nevertheless, produced and sworn and 
testified at the trial. No question as to compe- 
tence as a witness can be raised by habeas 
corpus. 

The petition was denied. <¢ 
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